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RECENT IMPORTANT DECISIONS 495 

Wills — Nuncupative — Meaning of the Term "Last Sickness." — 
Decedent made a nuncupative will disposing of about $50,000 worth of prop- 
erty while sick with nervous prostration, which disease continued through 
intermittent stages of better and worse until his death seventeen days later. 
He expected the approach of death, but had no apprehension of its immedi- 
ate occurrence. The statute contained the usual provision that oral wills must 
be made in the last sickness. Held, a valid nuncupative will. Baird v. Baird 
(1905), — Kan. — , 79 Pac. Rep. 163. 

The court bases its opinion on the authority of three cases, Johnson v. 
Glasscock, 2 Ala. 218; Nolan v. Gardner, 7 Heisk. 215, and Harrington v. 
Stees, 82 111. 50, 25 Am. Rep. 290, and though the last two, at least, of these 
cases are not so extreme in their facts as the principal case, still the lan- 
guage of all of them supports the conclusion reached in it and announces 
the doctrine that "If a person, in the sickness of which he subsequently dies, 
impressed with the probability of approaching death, deliberately makes his 
will in conformity with the statute, we do not feel authorized to say that it 
will be invalid because, in point of fact, he had time and opportunity to 
reduce it to writing." Opposed to these decisions stands the great weight 
of authority, which follows the rule laid down by Chancellor Kent in the 
leading case of Prince v. Hazelton, 20 Johns. 502, 11 Am. Dec. 307, "A 
nuncupative will is not good unless it be made by a testator when he is in 
extremis, or overtaken by sudden and violent sickness, and has not time nor 
opportunity to make a written will." To illustrate this rule, where the 
decedent had capacity to execute a written will afterwards, probate was 
refused, in the following cases, to nuncupative wills on the ground that they 
were not made in extremis: where the decedent survived four days, Haus v. 
Palmer, 21 Pa. St. 296; nine days, In- re Yarnall's Will, 4 Rawle 46; six 
days, Prince v. Hazelton, supra; one day, where the testator repeated sub- 
stantially the alleged nuncupative declarations made a fortnight before, 
Sykes v. Sykes, 2 Stew. (Ala.) 364, 20 Am. Dec. 40; three days, Scaife v. 
Emmons, 84 Ga. 619, 10 S. E. Rep. 1097, 20 Am. St. Rep. 383; nine days, 
Carroll v. Bonham, 42 N. J. Eq. (15 Stew.) 625, 9 Atl. Rep. 371 ; five or 
six days, Reese v. Hawthorne, 10 Grat. 548. These courts take the ground 
that nuncupative wills are not favored by the law, and that it is not intended 
that they shall take the place of written wills, but shall serve only to carry 
out the testator's wishes when he has reached such a point that a written 
will is no longer feasible. And this is the view favored by text writers. 
Schouler on Wills, § 370 ; 1 Redfield on Wills, p. 184 et seq. 

Wills — Sufficiency of Attestation. — A will was executed in England 
disposing of realty in the District of Columbia, the statute of the latter place 
requiring three witnesses. At the foot of the will appeared the signature of 
the testator, followed by an attestation clause signed by two witnesses. Still 
lower down, and bearing date of the day following the execution of the will, 
appeared a certificate of acknowledgment of the testator's signature, signed 
by one John H. Cooksey, Vice Consul, United States of America, and 
sealed with the consular seal. This certificate was added under the mistaken 
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impression that it was necessary for the proof of the will in a foreign coun- 
try. Held, a valid will. Keely et al v. Moore et al. (1904), — U. S. — , 25 
Sup. Ct. Rep. 169. 

The court adopted the view that since the official certificate was wholly 
without force as such, and since its language showed the vice consul actually 
to have been a witness, that he should be counted as such. The court says : 
"The facts certified are appropriate to the attestation of the instrument, 
and, if true, we see na reason for holding it to be invalid as an attestation 
because it was signed under the impression that it was necessary for some 
possible purpose as a certificate." Reported cases precisely in point seem to 
be rare. But those somewhat similar in facts go to uphold the decision 
in the principal case. Thus, where a sindico, describing himself as such, 
signed under a clause separate from the other witnesses, but it did not 
appear that it was intended to lend validity to the will by his official character, 
the sindico was counted as a witness. Adams v. Norris, 23 How. 353, 16 
L. Ed. 539. And where witnesses signed with a double intent, both as wit- 
nesses and to denote themselves as executors, their signatures as witnesses 
were held valid. Griffiths v. Griffiths, L. R. 2 Prob. & Div. 300. And where 
one signed a will as having written it for the testatrix, but later adopted 
the signature as an attestation, it was held good as such. Pollock v. Glassell, 
2 Grat. 439. So, too, where justices of the peace, county clerks, or notaries 
public have appended official certificates to wills under the impression that 
such certificates would lend aid to their validity, such officials have been 
counted as witnesses. Payne v. Payne, 54 Ark. 415, 16 S. W. Rep. 1 ; Murray 
v. Murphy, 39 Miss. 214; Hull's Will, 117 la. 738, 89 N. W. Rep. 979; Franks 
v. Chapman, 64 Tex. 159. But see, as opposing the principal case, Clarke 
v. Turton, 1 Ves. Jr. 240, where the precise question was decided the other 
way. 



